PRELIMINARY ANALYSISAND EVALUATION BY NATIONAL CROP INSURANCE
SERVICES
OF THE PROPOSED 2005 STANDARD REINSURANCE AGREEMENT

I ntroduction

NCIS is using its interna resources and consultants from Deloitte & Touchetg analyze the

preliminary comments result from this analysis. These preliminary=€ommendts are, and should be

treated as, solely the views of NCIS and should not tributed”to any member, group of

members, or the membership at large.

NCIS is providing ts preliminary co in\the following sequence: (@) first to its

Q

placement on the NCIS weljsite.  The&Se comments are being distributed to MPCI members on

January 20, 2004, and wjll bedistributed to RMA and made publicly available through the NCIS

website on Janua

ipafnary comments will be supplemented by a report from Deloitte & Touche.
NEIS anticipates distributing that report to its MPCI members on or before January 27, 2004.

Afier mempers have had several days to review it, the report will be provided to RMA and placed



on the NCIS website. NCIS anticipates providing to its MPCI members afinal set of comments on

February 4, 2004, as explained below.

Members are welcome to provide their own individual comments to NCJ5 regefding/both

;.-/ ave the

confidentiality of its comments protected. Individual member comments 0} befshared with

the proposed SRA and the comments of NCIS. Any member who dg

other members. To the extent that NCIS uses them in preparing Its comments or in

communications with RMA, no attribution will be made to the » ver(s) Submitting them.

The antitrust laws do not permit NCIS to serve as a jp rfgaining agent for its members,

and members are not permitted to engage in colleefivg/bargainiig with RMA. By distributing these

use, if any, to which thes¢ comments may be put. In the final analysis, each member must decide

for itself its own course of actian, especially since it would be unlawful for members collectively to

refuse, or to threaten torefusgf to execute the fina SRA.

eliminate any risk of sharing competitively sensitive business information. Similarly, members of



NCIS should not exchange with each other competitively sensitive business information, including

positions regarding which SRA terms are acceptable or unacceptable.

NCIS presents its comments in the following two sections. First,
observations regarding the most important issues raised by the proposed
purport to summarize all issues raised by the proposed SRA. Second, N¢ idesAa section-by-

section analysis; it does not repeat the points made in the overview.

As a general proposition, NCIS utilized two be q in preparing the following

comments. One benchmark was to determine the extent to ¥a term of the proposed SRA is

mark relates principally to the terminology used by RMA in the
proposed SRA and thea“suggesting improvements. NCIS determined to defer utilization of this
benchrviark unti{ a later date. This is an important issue, but can be addressed once the conceptual
issues presented by these comments have been considered. Instead, NCIS will suggest alternative
terminolagy in the next phase of submitting comments. Members can anticipate receipt of those

comments on or about February 4, 2004. Just as members are receiving these comments in



advance of their distribution to RMA and posting on the NCIS website, the next round of

comments will be delivered to MPCI members first, with distribution to RMA and posting on the

website following on February 11, 2004.

General Overview

This portion of the NCIS comments identifies the most significant A with respect to

e end, the approach proposed by RMA deprives a reinsured company of any

meaningful basis to evaluate the proposed SRA, any impact it would have on its operations, and the



degree of risk which it iswilling to accept. Further, this approach subjects a reinsured company to

wholly unilateral decisions made by RMA at some future date.

References to Manua 13 were removed from the definition of “Agr
term in Section |, Section Il1.1., Sections IV.A. and B., Sections V.B.1,, , ection
V.D.1. Referencesto Approved Manual 14 were removed from the definj ement” as a
defined term in Section |, Section V.G.2.f., and in Section V.1.5.c. gnges result in a

material and significant change in the terms of the SRA.

RMA's stated intention, as reflected in the preamble eproposed SRA and within the

regulatory publication “Department of Agricultwre gemiannya Regulatory Agenda, Fall 2003”
(Federal Register VVol. 68, No. 245, published Mot
to place the terms of Manua 14 wi
Regulations;, Quality Assurance And Pe piCe Measurement System For The Federal Crop

Insurance Program.”  References e SRA to Manua 14 were replaced with “all

incorporated provisions of the Act and regulations applicable for the reinsurance year” within the

definition of “Agreement,” and “in accordance with the regulations and procedures’ within other

sections where references to IManual 14 previously existed.

, references to Manual 13 either were omitted entirely or were replaced with “in

accordahce witht procedures’ in the sections where references to Manual 13 previously existed. It



The effects of these changes are to eliminate the rigor of contractual precision that existed
when these documents were components of the SRA, and to introduce ambiguity as to exactly what

performance standards are to be applied under the SRA. The regulations that are con el ated in

impossible to determine if a company's operations can be

serious penalties and sanctions contemplated by the propos

contractual terms within a governmental regu
reguirements within the contractual terms ¢

agreement.

Absence of references to 13 introduces extreme ambiguity as to which

“procedures’ are applicgile ih meeting the terms of any of the above referenced sections of the
SRA. Given the known confl\cts that already exist within RMA's procedures, this change could

potentially exacerbate those Mifferences by failing to designate which procedure has contractua

review pgOr to their implementation. Lastly, without defining exactly what a “procedue’



document is, it brings into question exactly what type of RMA “publication” qualifies as a

“procedure’.

which payment of billions of dollars is substantiated. It al\ that a contractual document

specifically spell out how this process will be governed.

Proposed Quota Share Reinsur [1.B.6. establishes, on a nationwide basis, a

guota share reinsurance approach byAvhi ies are to cede to FCIC 25% of their cumulative

underwriting gain or loss. On e basis, this provison would have cost al reinsured

companies collectively thé folf\owing amounts over the last five years:

Estimated industry-wide impact of
25% Quota Share gain(loss) cession
($52,600,000)

($68,000,000)
($76,400,000)
($102,600,000)

2002 $14,000,000



Had this provision been in effect for the last five years, aggregate industry revenue would have

decreased approximately $285.6 million. (This estimate is based on a survey of participating

ately 35% on its pretax
income (after the application of quota share reinsurance), the combined effect is that the company

would retain only half of its pre-tax income (that is, 65% of 75% ojAts pre-tax income).

determined by the fede

customers is in selling

could diminish due to a reduced number of industry participants.



The inclusion of this provision also raises a substantia question about the legality of the

proposed SRA. RMA'’s proposed draft quite explicitly makes the SRA subject to the “Acy and, in

loss formulas with reference to the SRA negotiated in 1997 starting with fhe 1998 peinéurance year.

Under RMA’s approach, there is a serious question whether it has the legal althgfity to offer quota

share insurance and to charge the rate proposed in the SRA.

effect of this penalty in recent years/would hévgfcaused forfeitures to FCIC in the total amount of

approximately $483.9 million, as proken odt on an aggregate basis for the entire industry for the

last five years (using data piled by NCIS from a survey of participating member companies):

Estimated industry-wide Penalty

1998 $50,900,000
1999 $67,900,000
2000 $91,100,000
2001 $127,100,000

2002 $146,900,000



This forfeiture of income reminds one of the “luxury tax” imposed in Mgor League Baseball and

noted a@bove, the company will pay a penaty equal to the excess amount. NCIS understands the

formulalto be:
If: Expenseratio > A& O reimbursement + 2%

Then: Penalty = Expense ratio — (A& O reimbursement + 2%)

10



RMA'’s approach obvioudly penalizes a company for having an expense ratio greater than

the A& O reimbursement. However, a company already has been penalized by the grioyfit of the

The proposed expense penalty presents a variety of operationa) issues, including:

? Will RMA be auditing companies {o-geternjing” whether expenses are alocated

properly among their various lines of business?

? Will thisinclude all expenges®n ibyt 20B, or will certain expenses be excluded?

? Will the penalty be copputid by furid for each company, or in aggregate?

g A& O reimbursement, is it appropriate to penalize the

premium basis, in terms of the percentage of the risk component of the premium (15.7% for MPCI

vs. 22.3% for P& C in 2002, according to an analysis prepared by Deloitte & Touche).

11



Presumably, this penalty would be exacted in the reinsurance year following the one in

to apenalty in that year, thereby perpetuating this unfair and unreasonable

Guarantee Fund.  The proposed SRA introduces for the fITSt time the concept of

establishing a federal Guarantee Fund to relieve FCIC of i{s financiel obligations in the event of

insolvency (or a similar event) with respect to a reinsured \compdny. This approach is entirely

become sofarge thal BEfC and RMA become indifferent to the obligations imposed on them by
Congress to mantain program integrity as well as undertaken by them contractually to monitor

individual comgany performance.

12



The proposed Guarantee Fund has significant revenue potential for FCIC, and will affect

adversely the ability of private insurers to fulfill the important role which Congress intended. The

revenue sources are shown in the following table.

Source i

Basis for Contribution
Additiona Reinsurance Funds (reinsurance premium) collected §6rgefditi

reinsurance

“Excess Expense’ Arises when the company’ s expenses/exc
penalty reimbursement by more than 2% [

L ate Sales Reporting Company is penalized for corrections (yéte orting of
penalty sales infopfktion
Compliance penalties Overpayment of indemrli}eé an§ subsidies — Company
(Due to Company error must repay the gverpayent to FCIC

that affects indemnity, Underpayment of premjum — Company must pay the
prevented planting, or

difference between the cofrect preshium and the collected
replant payment)

to#CIC
Compliance penalties If losses pald h , penalty is up to 10% of

(Due to failure of p mi ,@hall ontracts affected

company to provide If compan t prgvided service, penalty is up to 10%
services or comply with | of premi contracts affected
procedures)

Termination II?C g t the Company for cause, a penalty of
0%fof

pany’s entire premium will be levied
No information has been provided ophow the Guarantee Fund is to operate.

premi

Arethep

palties paid by all companies placed into a single countrywide pool ?

Vhat are the controls on the use of these funds?

Will the Guarantee Fund have a Board of Directors or other oversight mechanism

with industry participation?
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Federal Preemption A serious and a recurring problem for the private sector is the extent

to which federal law preempts state law. The proposed SRA is doubly bad in its handling of this

preempted unless specifically authofized\bythg’SRA. FCIC has sufficient statutory authority to

make such adeclaration. 7 U.S.C.[§ 1506

Instead of adwancing the fundamentally important principle of federal preemption, by

making a declaration such asguggested above, the proposed SRA actually takes a step backward by
introducing apbiduity. In the first instance, it relies on a regulatory structure that does not
take fufl advantpge of its statutory authority. More pointedly, however, it affirmatively introduces
avariety of stglé law considerations that only muddy the demarcation line between federal and state
regulationand supervision. Introduction of state law considerations, for example, can be found in

Sections II.A.5,, [1LA6., ILA.7,11LA8,IV.F3,IV.H5, and IV.Q.

14



RMA'’s failure to make an affirmative declaration that all state law is preempted (unless

otherwise specified in the SRA) is a serious omission. The adverse legal ard financia Ampacts are

illustrated by the micromanagement discussed next.

FCIC Micromanagement. The proposed SRA is replete wil

4, virtually every state has statutory standards involving the settlement of claims,

including very specific time limits when claims must be acknowledged, adjusted, and (if allowed)

15



paid. As a general proposition, those time limits are thirty days or less. A similar provision is

found in the Basic Provisions promulgated by FCIC. 7 C.F.R. § 457.8, Model Policy, 114(a)(“ Our

neverthelessis real and serious.

Second, such an approach is unnecessary because FG eady specifies the procedures to

specifying virtually every aspect of /the Igss/agffistment process. It also has issued crop-specific

handbooks for use with individual]y insured crops. Given this wide ranging and al encompassing

set of existing procedureg, thgre is no reason for FCIC to retain any further discretion to negate

practices and procedures usad by companies in implementing the specified practices and

itself in theg'role of loss adjuster.

16



Third, given the lack of standards enunciated in the proposed SRA, the openended

provisions of Section I11.A.2.h. are wholly unworkable. This provision raises other issues. By

17



Section 11.A.9. — Adequate financial operational resources
Section I1.A.10. — Satisfactory performance record
Section 11.A.14. — Payment of claimsin excess of $500,000

Section 11.B.9. — Additional reinsurance

Section I11.A.2.c. — Limit expenditures for administrative and operating #
Section 111.A.2.h. — Require any change or the adoption of any inte
Section IV.F.3. — Compliance with State Insurance Laws
Section IV.G. — Access to Records and Operations

Section 1V.H.6. — Deny reinsurance, A& O subsidy, § psidy

Section IV.O. — Oversight

Section 1V.Q. — Supervision, Rehabilitatio jquidation

Section V.Y . — Examinations

matter left X0 the discretfon of the RMA. One critical issue with respect to RMA’s open-ended

approagh is thal it has not provided any understanding of what satisfactory performance constitutes.
The cunrent SRA at least avoids this issue by providing a definition, however imperfect, of

“ satisfactpry performance record.”

18



Conflict of Interest Provisions. New conflict of interest provisions are set forth in Section

IV.F.4. of the proposed SRA. Many of these provisions go beyond anything used by FCIC or used

established any record that it is justified.

One problem with the new approach is an overly froad de

“effiliate” is defined in Section |. This is a new definition.\ Instgéd of following the example of

be influefyged by a familia relationship. The new approach, without any limitation regarding the

degree of the familial relationship or other meaningful factor, is unworkable. It smply makes no

19



sense to include, for example, cousins by marriage (without regard for the degree of the
relationship) when there is no independent factual basis for drawing an adverse inference on

conflict of interest issues.

interest provisions. They illustrate

perspective, and the difficulty of takyhg a blé approach to compliance issues, from aregulatory

Sh

perspective.

Prohibition of aloss adjuster from working a claim of the same insured for more

than two consecutive years,

20



2 Unreasonably defining financial and legal interest to include “lending money,

custom farming, leasing land, selling other services besides insurance, etc.;” and

3 Asking companies and their affiliates to comply with unspecified defined

other conflict of interest regulations.

See subsections 4.c.,4.d., and 4.h. of Section IV.F.

The new corflict of interest of provisions eliminate thg“abiljty ofa claims supervisor, loss
adjuster, etc. to be involved with sales outside any county or ®djoining county where loss

adjustment activities are performed. What is the reason for\prohjiting a claims supervisor from

procedures whenever working a clam for the same policyholder two years in a row. Would it not

be more appropriate forRMA’s Risk Compliance Division, in conjunction with its Data Mining
endeavprs, to sgrve as the channel for identification of inappropriate behavior rather than assuming
all occurrencesfre suspect? In what cases will exceptions be “authorized by FCIC?’ In accordance
with the péw definition for “Loss Adjuster,” will this requirement extend to individuals who audit

or supervise clams aswell?

21



Finally what are the ‘procedures” for the persons specified in Section 1V.F.4.g. to know

whether or not everybody they have a lega, financial, or familia relationship
policyholder?

Please keep in mind that this portion of the NCIS comments does 0 summarize
all of the sectionby-section comments set forth in the next section. Insteao

pocus simply is on

the most serious issues raised by the proposed SRA.

Section-by-Section Analysis

Preambl e (first four paragraphs of proposed

The preamble is proposed Ao b ed in two material respects. Omitted federal

preemption language now is locat

a cortkact tern\ inconsistent with the Act, although the fourth sentence (first paragraph of the

preamble) suggésts thisis possible.

22



The other material change — making the SRA subject to future regulatory changes which are

not to “be considered a renegotiation of” the SRA — is flawed. Firdt, it is inappropriate to change

terms.

Section |. Definitions

There are significant changes in thé d A consistent change by RMA, as the

introductory paragraph to this portioy’ off the progosed SRA indicates, is the use of specific
references to regulatory and statutory proyisiong’ In general, this is a constructive change. Thus,
unless there is a specific issue raised by degifnitions of this sort, NCI S treats them as fundamentally

unchanged from the priorf comparable definition. In commerting on specific provisions, NCIS

four havedeen discussed in the “General Overview” (above). The UCM definition is significant

23



due to operational consequerces, which are discussed below. NCIS believes that the new

definition of “policy issuing company” should be revised.

NCIS now turns to definitig ave been revised in one or more significant respects.

Eight revised definition$ create potential ambiguity:

Insurable interest

24



Records
Reinsurance year

Sales closing date

For example, the definition of “additional coverage’ raises the issue of whe g 508(h) froducts
are included. Changed definitions of “contract change date” and “sales
ambiguity and, because they are used in other definitions (e.g., “reinsurange

definitions potentially ambiguous.

The revised definition of “Agreement” creates problemé because of the omission of

considered.

The revised defipitiony of “records’ should be replaced by the current definition. The

from theé currept definition, and doing so introduces serious operational issues.

25



The new definition of “A&O subsidy” erroneously includes CAT loss adjustment expense.
The two may be functionally equivalent, but are legally distinct and should not be lumped together

in the same definition.

The new definition of “transaction cut off date” mandates operati

have significance for individual companies.

Arbitration, Litigation and Assistance”).

Section |l. Reinsurance

Section Il. of the propo: makes five important modifications to the current SRA,

two of which adverse reinsured companies to a severe extent and are discussed in the

General Overview — the 25% gpiota share feature and the Guarantee Fund. The other three may or

addressing specific provision in Section I1., NCIS turns to these three changes.
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Elimination of Developmental Funds The effect of eliminating the three Developmental

Funds depends on how a company reassigns this business to the remaining funds. NCIS evauated

the impact of this revison in combination with the changes to the provisions” pégarding

nonproportional reinsurance (discussed below).

The effect of merging the three Commercial Funds into a single aluated for

various scenarios. The analysis disregards any effect of the reassignment of Dévelopmental Fund

business into the Commercial Fund. The analysis found thai/the merger of the three Commercial

Funds into a single fund increased the potential gains as wel psses. Thisis not expected to

have a significant aggregate detrimenta effect on the industr

Developmental Fund, amount not placed in astate AR Fund will be transferred into the

Commercial Fund inst

Percent of Statewide Premium that a Company can Place in the Assigned Risk Fund
Maximum
Cession
Percentage Current SRA Proposed SRA
/ 10% HI, NH
15% IA, VT
20% CA, CO, IL, IN, KS, MD, MN, MO, NE, NC ---
25% KY, OH, PA
30% DE, OR, SD, VA, WA ---
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35% CT, TN, WI, WY
40% FL, NY ---
45% ID, MA, ND
50% AL, AR, LA, MI, MS, NJ, OK ——
55% AZ,NM, SC A
60%-70% £ )
75% AK, GA, ME, MT, NV, RI, TX, UT, WV AN sate
Since the Developmenta funds are being eliminated, each compan reassign
this business to the AR or Commercial Funds. The increase in the cession linmi is sufficient

to accommodate the transfer of a significant portion of a company,s Develgpmental Fund business

into the AR Fund, if necessary. For the industry in & reassgnment of al of the
Developmental Fund business into the AR Fund can be\ accomplyshed without exceeding the

maximum cession percentage except in Alaska. The only other sigtes in which the AR share would

reach 70% or more are Massachusetts, Mo Texas. The following table lists the

percentage of the total book of business i R /andghe three Developmental Funds by state for

2002.
Fund Assignments — Tota Industry
Actua Fund Assignmentsin 2002 — as % of total book Cession Limit
Developmental A/R +

State A/R CAT | Other | Revenue Developmental | Current | Proposed
Alaska 62%( 15%\ 0% 0% % 5% 5%
Alabama 3%\ 1%\| 21% 1% 68% 50% 75%
Arkansas 3B% \| 0%/ | 5% 4% 48% 50% 5%
Arizona - A5% }) 3% 1% 4% 55% 75%
Cdifornia | 11% % 10% 0% 22% 20% 75%
Coloradg’ 0% % 12% 36% 20% 5%
Connegticut r’%ﬁ 0% | 2% 4% 59% 35% 75%
Del&vare 8% 0% 0% 1% 9% 30% 75%
Flofjda \ 21% 2% 15% 1% 39% 40% 75%
Georgia 4 45% 0% 17% 3% 66% 5% 5%
Hawdi /| 3% 0% 6% 0% % 10% 7%
lowa /" 4% 0% 1% 6% 12% 15% 75%
Idaho 23% 0% 6% 3% 32% 45% 75%
Illinois 3% 0% 1% 6% 11% 20% 75%
Indiana 7% 0% 2% 12% 21% 20% 75%
Kansas 17% 0% 4% 13% 35% 20% 75%
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Kentucky 15% 0% 11% 6% 33% 25% 5%
Louisana 41% 0% 11% 4% 56% 50% 75%
Massachusetts | 41% 1% 30% 2% 5% 45% 7%
Maryland 15% 2% 3% 2% 23% 20% 75%
Maine 33% 0% 10% 0% 43% 75% Y
Michigan 23% 1% 5% 7% 35% 50% 78%—~
Minnesota 11% 0% 5% 3% 19% 20% /PBY%
Missouri 0% | 0% 2% e 21% 20%, 5%/
Missssippi | 3% | 1% | 15% 2% 58% 50/} 5%
Montana 49% 0% Y% 12% 70% A% | £/ 13%
North Carolina | 19% 0% 26% 4% 4% /20% A / [‘;/o
North Dakota | 39% 0% 14% 12% 65% /[ 1%
Nebraska 10% 0% 3% 7% 20% ( % Y T5%
New
Hampshire 9% 0% 5% 2% 16()//\ _}{ 75%
New Jersey 26% 4% 1% 5% 3% \ 50% 5%
New Mexico 39% 0% 12% 6% /5% |\ 55% 75%
Nevada 0% 0% 51% 0% \ 51% \ 75% 5%
New York 23% 0% %% 1% \34% / 40% 75%
Ohio 11% 0% 2% 8% \21% / 25% 5%
Oklahoma 41% 1% 6% 16% 7 ®A% 50% 75%
Oregon 26% 2% 4% 119%” ., 8% 30% 5%
Pennsylvania 24% 1% 7% 4% ] 43% 25% 5%
Rhode Idand 16% 0% 0% /  16% 75% 75%
South Carolina | 27% 1% 17% %0 / / 46% 55% 5%
South Dakota | 23% 0% 10%/ |/ 12%/ 44% 30% 75%
Tennessee 24% 1% % [ 6% / 40% 35% 5%
Texas 55% 0% 1% 1Y% 73% 75% 75%
Utah 44% 0% / 5% 70 52% 5% 5%
Virginia 22% 0% [ 11% 3% 37% 30% 5%
Vermont 9% o) | 12% 5% 26% 15% 5%
Washington 2% | 0% | 6% 3% 32% 30% 75%
Wisconsin 13% 0% 8% 11% 33% 35% 5%
West Virginia | 329 1%\ | 12% 1% 46% 75% 75%
Wyoming 26%\| 0% \| 21% 9% 56% 35% 75%
States in which the A/R + Devel ggmental equals or exceeds 70% have been highlighted

Proportional _Rei

surance. The proposed SRA provides pro-rata reinsurance coverage of
premiuns and fdemnities. Except for AR, the company can select the percentage of each fund's
premiuf and idemnities to be retained. See Sections I1.B.1.aiii., [1B.1.b.ii., and 11.B.1.c. The
selected pércentage can be increased in 5% increments from the minimum retentions specified in

the following table.
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Minimum Retention Percentage by Fund
Fund Current SRA Proposed SRA
Assigned Risk 20% 30%
Developmental >=35% Not gpplicable
Commercial >=50% >=50%
Countrywide >=35% (*) >=45% y/
* |f Assigned Risk exceeds 50% of the company’s book, or the company 25si no
business to the Commercial fund, then the minimum countrywide percent 5%.
If a company does not meet the minimum retention percentage, any adj s
accomplished by increasing the company’s Assigned Risk retention.

L

rom o to 30% should have

The increase in the AR Fund minimum retention, ho
only a limited financial impact since the nonproportional ré e coverage eliminates most of

the remaining risk.

Nonproportional Reinsurance. NonprO, einsurance applies to each state and fund

after pro-rata coverage has been applied,/Sege Sectiong11.B.2. and 11.B.3.

Company’s Share of Underwriting Gain and Loss
This applies separately to each State and Fund Combination

Current SRA Proposed SRA
Loss Assigned Devel opmental Commercial Assigned
Retio Risk Rev- Rev- Risk Comm-
Layer Other | CAT | enue | Other | CAT enue ercial
Company’s Share of Underwriting Gains
0-50% 2% 6o %o 6% 11% 8% 11% 2% 11%
50-65% 9% | 50% Yo 50% 70% 50% 70% % 70%

65-100% 1% | 60% 45% 60% A% 75% 94% 15% 9%

Company’s Share of Underwriting Losses

100-160% 54 | 25% 25% 30% 50% 50% 57% 5% S50%
160-220%( 4%\ 20% 200 | 225% | 40% 40% 43% 4% 40%
220-500%\| 2%\ 11% 11% 11% 17% 17% 17% 2% 17%

> 500% 0% 0% 0% 0% 0% 0% 0% 0% 0%

FMR, a company’s share of Underwriting Gain and Loss under the proposed SRA is

unchanged. For what currently is the “other” Commercial Fund, the Underwriting Gain and Loss
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percentages under the proposed SRA are unchanged. For the CAT Commercial Fund, the company

retains an increased share of the underwriting gains under the proposed SRA, while a company’s

retention of underwriting losses is unchanged, resulting in an improvement.

businessin the states where it operates

Any evauation of thg find pact of these revisions is based on the assumption that

there are no major changes to gurrent rate adequacy by state or plan. Any significant change to rate

adequacy or rate equity could pave a maor impact on company fund assignment, retention, and

of variqus comppnents of the MPCI program.
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In addition to severely adverse provisions of Section Il, with respect to quota share
reinsurance, the Guarantee Fund, and control over claims processing, new Section |1 raises other

significant issues.

Section 11.A.1. introduces the Underwriting Capacity Manager’'s rolg 5 |ighited to
rejecting contracts that exceed a company’s approved Plan of Operd A 6 one thing.
“UCM” raises an entirely different issue, however, if another role is’

clarified. If another role is intended, that likely would iniroduge a Series of operational and

procedural questions.

door for FCIC required certification, and appliesno¥only to agents and adjusters but all company

and affiliate personnel. RMA has pyovided n6 pérameters by which FCIC will determine whether

or not any training, licensing, or certificatigf is “proper.”
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Section I1.A.9. gants to FCIC sole discretion as to whether a company has financial and
technical resources to carry out the agreement, yet there are no parameters stated whereby a

company could know what the satisfactory requirements might be. The way the pfgdision is

of compliance?

Section 11.A.10. contains a complex set of provision ng “a satisfactory performance

record” and other obligations related to perforpréncg ofy, certdn terms of the SRA. This set of

FCIC will provide guidance, but t oAindication of what that guidance may entail. Subsection

10.d. is especialy unclear’ as\to exactly what is expected from a company. This type of analysis

could be very extensive.

pérmits FCIC to offer additional reinsurance to a company under certain
circumgtances. (1) when it has exceeded its maximum reinsurable net book premium (premium is
5% of the excess premium); and (2) when commercia reinsurance is not available at a reasonable
rate (FCIgX'will determine the rate to be charged). The terms of 9.b. present serious conceptual

issues. What criteria will FCIC use to determine either a ‘feasonable rate’ or a “rate that is
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appropriate?” Since this provision only can be triggered by the unavailability of commercial
reinsurance at a “reasonable’ rate, it is difficult to understand how RMA then can set a rate which

is reasonable and, at the same time, act within its statutory authority.

Section I11: Subsidies, Fees, and Payments

There are no changes in the amount paid for A& O subsidy (as currg e0)0r in CAT
loss adjustment expense payments (as established in the 2000 amend

primary issue in Section I11 is the excess expense penalty discussed| in the/Gereral Overview. The

following paragraphs identify other significant issues raised b qsed Section I11.

Section I11.A.2.b. requires a company to “report to

neral Provisions proposed in Section 1V raise a plethora of legal and operational
issues. Fhese preliminary comments deal with the most serious ones. As a general matter,

provisions of the sort included in Section 1V are found in Section V of the current SRA. Problems



with new Section IV include adding new provisions, revising others, and at least one significant

deletion from current Section V.
A&O Penaty for Late Sales Reporting (1V.B.6). The proposed SRA stagtially
increased the penalties for Late Sales Reporting. The penalties have mor doupled, as the

following table demonstrates:

L ate Sales Reporting Penalty
Current SRA Proposed SRA
(per Amendment 3 to 1998 SRA)
Days after Days after
Period Sales Closing A&O Sales Closing A&O
Date Reduction Date Reduction
15 30 1.0% 7/ | \ A30-60 2.0%
2" 30-60 28%/ A4l 7 60-90 5.0%
3¢ >=60 30% // >=90 10.0%

The penalties may be waived if the del

paid into the Guarantee Fund.

Compliance and Terpination ies (IV.H.7, H.8, J.4). The proposed SRA maintains a

series of compliance peralties:

Compliance Penalties

Type Description
igs due Overpayment of indemnities and subsidies — Company must
ure that repay the overpayment to FCIC
' Underpayment of premium — Company must pay the difference
planting, or between the correct premium and the collected premium to
FCIC
mpfiance penalties due If losses paid have been affected, penalty is up to 10% of
tqfailure of company to premium on al contracts affected
provide services or comply If company has not provided service, pendlty is up to 10% of
with procedures) premium on al contracts affected
(Section IV.H.8)
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Termination Penalty
(Section 1V.J.4)

IF FCIC terminates the Company for cause, a penalty of 10% of
the company’s entire premium will be levied

companies receive for this servicee Any FC

relationship to any injuy sustained.

NCIS now turnsto other port
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Section 1V.B.9. requires reporting of any dispute with policyholders. What are the
“established procedures” under which a company must report all disputes with policyholders? Was

there a reason that the types of disputes were not limited?

Section 1V.B.10. requires immediate reporting of “any material 8, Or its

affiliates, financial or operational condition that may affect the Compa g perform its
obligations under this Agreement.” What will constitute a ‘material chang the financial or

operational condition?

codified by Section 536 of the Research A

Section IV.E., concerning sypplertental ghsurarce, can be deleted (or, at least, substantially

revised) in light of FCIC’s adoptioh in 200¥of 7 C.F.R. § 400.713 concerning the same subject.
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Overview (above) has noted other issues under Section 1V.F. (the conflict of interest and state law

issues).

The currggat SRA provides to FCIC the same right, but also provides a company a cure period; it
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specifies the “timeframe’ as being 45 days for the company to correct errors or omissions. Why isa

specific timeframe no longer stated? Why has the government negated a company’ s right to cure?

eligible crop insurance contracts’ in IV.K.1. This proposed change has twg prollems. Firdt, it is

inconsistent with the BCA'’s jurisdiction under 7 C.F.R. 8§ 24.4{b), limiting its jurisdiction to

matters within the scope of 7 C.F.R. § 400.169(d). Second) it contradicts the holding of the Court

of Appeals for the Eighth Circuit on December 5, 2003, in NGIS v

v

Section IV.L (“Renewal and Man ments’) should be considered carefully.

CIC, No. 02-3952.

New subsection 1V.L.2. may be an t by, A to negate a company’s rights under the

Supreme Court’s “Winstar” doctrin

New Section 1V be faulted for eliminating current Section V.Y. (“Resolution of

effort t0 resolve disputes, what is the reason for eliminating a potentially constructive vehicle for
aternative digglte resolution? Why is RMA forcing its business partners to commence the

litigative pfocess instead of meeting in order to avoid or limit disputes?
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